U.S. Department of Justice

Immigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPEALS
425 Eye Street NW.

ULLB, 3rd Floor

Washington, D.C. 20536

iduiitityig dots deieted i
prevent cloarly uawarranted
Svasie of persenal povety

. JAN 14 2062

File: WAC 00 117 54345 Office:  California Service Center

IN RE: Petitioner:
Beneficiary:

Petition: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(13)(HXi)(b) of the Immigration and
Nationality Act, 8 U.S.C. 1101(a)}(15)(H)(})(b)

INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office. ".

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions.  Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a){1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the oftice which originally decided your case along with a fee of $110 as required
under 8 C.F.R. 103.7.
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center, and is now before the
Associate Commissioner for Examinationsg on appeal. The appeal will
be dismissed.

The petitioner operates a health care facility. It seeks to employ
the beneficiary as a utilization review coordinator for a peried of
two vears. The director determined the petitioner had not
established that the offered position is a specialty occupation.

On appeal, counsel argues that the offered position is a specialty
occupation and that the beneficiary is qualified to perform
services in a specialty occupation.

Section 101(a) (15} (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b), provides in part for
nonimmigrant classgification to gqualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupaticon. Section 214(i) (1) of the Act, 8 U.S5.C. 1184(1i) (1),
defines a "speclialty cccupation" as an occupation that requires
thecretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.5.C. 1184{i) {2}, to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice 1in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively regponsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4} {iii}) (B}, the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation.
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Although the petiticner was required by regulation to provide a
certification from the Department of Labor that a labor condition
application had been filed, that document was not initially
submitted.

The petitioner has now provided a certified labkor condition
application. Nevertheless, that application was certified on May
30, 2000, a date subsequent to March 13, 2000, the filing date of
the visa petition. Regulations at 8 C.F.R. 214.2{h} {(4) (1) (B) (i)
provide that before filing a petition for H-1B clasgification in a
specialty occupation, the petitioner shall obtain a certification
from the Department of Labor that it has filed a labor condition
application. Since this has not occurred, the petition may not be
approved.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) {C), to gqualify to perform
gervices in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the sgpecialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged 1in that specialty 1in the state of intended
employment; or

4. Have education, gpecialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the sgpecialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary attained a Bachelor of Science degree in Nursing
from San Juan de Dios Educaticnal Foundation, Inc. in 1996 in the
Philippines.

The term ‘"specialty occupation" 1s defined at 8 C(C.F.R.
214 .2 (h) (4) (ii) as:

an occoupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,
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architecture, engineering, mathematics, physical
gciences, social sciences, medicine and  health,
education, business gpecialties, accounting, law,

theology, and the arts, and which reguires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry intc the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) {1iii) (A), to qualify as a specialty
occupation, the posgition must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
pogition is so complex or unigue that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the gpecific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The duties of the offered posgition are described as:

Analyzes patient or client medical higtory to determine
legitimacy of admission, treatment and length of stay in
health care facility; 25%

Analyze patient records to determine compliance with
government and insurance company health insurance and
reimbursement policies; Review facility’s internal
policies and procedures regarding admission, treatment,
emergencies, staff responsibilities, criteria for
continued confinement, exit/release requirements,
maintenance of services; 20%

Setg admiggion criteria and reviews applications for
patient admission; recommends appropriate action on
application; 20%

Reviews inpatient medical records against established
criteria; recommends appropriate changes or policy
actions; 15%
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Confers with facility managenment, including medical and
other professional gtaff, regarding streamlining
admigsicn regquirements and  procedures, improving
treatment procedures and priorities, and determining
continuance of health care/treatment. 20%

The petitioner hag failed to establish that any of the four factors
enumerated above are present in this proceeding. The petitioner has
not shown that it has, in the past, reguired the services of
individuals with baccalaureate or higher degrees for the proffered
position. In addition, the petiticoner has not shown that similar
firms require the sgervices of such individuals 1in parallel
positiong. Moreover, the petitioner has not shown that the
institutions it serves require the services of such individuals.

The offered positicn is that of a registered nurse. In its
Occupational Qutlook Handbook, 2000-2001 edition at page 211-212,
the Department of Labor does not state that a baccalaureate cr
higher degree 1is required for employment as a registered nurse.
Some registered nurses hold baccalaureate degrees while others hold
diplomas or associate (two-year} degrees. 2Additionally, the
Handbook indicates that attempts to raise the educational
requirements for a registered nursing license to a baccalaureate
degree in nursing have not been successful. In view of the
foregoing, it is concluded that the petitioner has not demonstrated
that the offered posgition is a specialty occupation within the
meaning of the regulations.

The burden of proof in thege proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petiticner
has not sustained that burden.

ORDER: The appeal is dismissed.



